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LEGACIES 
FOR ENDOWMENT 


HOSE making or revising their Wills 

may like to consider benefiting some 
selected aspect of Church Army Social or 
Evangelistic work by the endowment of a 
particular activity—thus ensuring effective 
continuance down the years 


Preliminary enquiries will be gladly answered 
by the 


Financial Organising Secretary 
THE CHURCH ARMY 


55, Bryanston Street, London, W.! 
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REPORTS 


review compensation 


Local Government—Com- Court of Criminal Appeal 
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MISS AGNES WESTON'S 


JA ROYAL SAILORS RESTS 


Portsmouts (1881) Devonport (1876) 
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Trustee in Charge 
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to ercy . cteeaiendameniioaniiel 


aes which the Rests carried on | 
At Devonport 
purchased and 


Mh : 
AK ecom mondatsecs 





P pullding 
In recommending a bequest or donation £50,000 have just been taken 


to the RSPCA you may confidently a = advanced to 
assure your client that every penny 

given will be put to work in a 
noble cause. Please write for the free 
booklet “Kindness or Cruelty” to the 
Secretary, RSPCA, 105 Jermyn Street, 

a Swi » ; Gifts may be earmarked for either General of 
ondon, 5. W.1. Reeonstructional purposes 


Legacies are a most welcome belp 





commiunents 
Trustees to continue and develop Mise W +4 
work for the Spiritual, Morsi 
Welfare of the ROYAL NAVY and other 
Services 


REMEMBER THE 


RSPCA 


Not subject to Nationalisation. 


Contributions will be te Treasurer, Boys 

They should be sent to the , Royal 

Sallors aan Bue Street, P 

Cheques should be crowed National 
Provincial Bank Ltd., Portamouth. 
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B. A. FRANCIS 


Town Clerk 
Murs pal Offices 
Duke Street 
Chelmsford 


January 5, 1951 


OGNOR REGIS URBAN DISTRICT 


COUNCII 


Appointment of Deputy Clerk of the Council 


are invited from solicitors 
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Vit (£685 £25 £700 per annum). Housing 
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applicant 
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R. W. J. HILL 
Clerk of the Council 
Town Hall 
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December 30, 1950. 
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TROPOLITAN BOROUGH 
CHELSEA 


riivement 


OF 


madmitted) required in 
Department at a salary 
Grades IV’'V of the National 
£15..4570 per annum, plus 
Applicants must have had 
cyancing and other lega! experience 
office or in the legal depart- 
al authority A contributory 
on scheme is in operation. Appli- 
sed Legal Assistant,” stating 
expenence and qualifications, 
details of present and past 
and names of three referees 
undersigned not later than 
19. 1951. Canvassing directly 
lisqualify 


ors 


JOHN C. KITCHIN 


Town Clerk 


H ARROW URBAN DISTRICT COUNCIL 





App mt of A: Solicitor 
APPLICATIONS are invited for the per- 
manent appointment of Assistant Solicitor in 
the department of the Clerk of the Council 
Salary in accordance with A.P.T. Grade VI 
Vill (£625—4790 per annum, including 
London Weighting). If the successful candidate 
has had two years’ legal experience from the 
date of admission he will be entitled to a 
commencing salary within A.P.T. Grade VII 
(£665 £740 per annum. including London 
Weighting) 

Candidates should be experienced in con- 
veyancing and advocacy; and experience in 
Local Government, including Planning Law 
and Committee Work, is desirable 


The appointment will be subject to the 
Scheme of Conditions of Service of the 
National Whitley Council ; and to the passing 
of a medical examination 

The Council is unable to offer the successful 
candidate any assistance in obtaining housing 
accommodation 
endorsed Assistant Soli- 
citor,” giving full details of age, present and 
past appomtments, qualifications and ex- 
perience, and the names of three persons to 
whom reference may be made, should reach 


the undersigned not later than January 27 
1951 


Applications 


Canvassing will disqualify, and the appli- 
cant must disclose in his application whether 
he is related to any member or senior officer 
of the Council 

H. WELLS 
Clerk of the Council 
Council! Offices, 
Harrow Weald Lodge, 
Harrow 





January 6, 1951 


Nor THAMPTONSHIRE 
Second Assistant Solicitor 


ATIONS are invited for the above 
my office at a salary within Grades 
VI and VII (45954710) according to 
The appoimtment is superannuable 
to a medical examination 
stating age, education, quali- 
fications and experience, together with the 
names of two referees, must reach the under- 
signed not later than January 22, 1951 


J. ALAN TURNER, 
Clerk of the County Council 
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Northar 
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On 
iptor 


1950 


Westmont AND COUNTY COUNCIL 


APPLICATIONS are invited for the post of 
Assistant Solicitor The salary will be on 
Grades Via)}—VII, the point of entry tc be 
fixed according to ability and experience 
Further particulars and forms of appli- 
cation are available at this office 
Applications must reach me by January 2 
1951 
K. S. HIMSWORTH, 
Clerk of the Peace and 
of the County Council 
County Hall 
Kendal 


January |, 1951 


SITUATION VACANT 


CLERK (male) aged twenty to twenty-five, 
experienced in general office routine, par- 
ticularly duplicating, required immediately. 
Local government experience desirable but 
not essential. Good salary according to age 
and experience Superannuation scheme. 
Apply im writing within seven days to 
G. H. Banwell, Secretary, Association of 
Municipal Corporations, Palace Chambers, 
Bridge Street, Westminster, S.W.1 


INQUIRIES 


DIVORCE—DETECTIVE AGENCY. 
T. E. Hoyvtanp, Ex-Detective 5S 
Member of B.D.A. and F.B.D. Observations ; 
confidential inquiries and Process serving 
anywhere. Agents in al! parts of the country. 
Own car.—1, Mayo Road, Bradford. Tel. : 
26823, day or night. 








The National Association of Discharged 
Prisoners’ Aid Societies (incorporated) 
Patron : H.M. The King 


FUNDS AND LEGACIES URGENTLY 
NEEDED 


It must be right to help one wishing to make 
good ofter a prison sentence 


Registered Office : 
St. Leonard's House, 66, Eccleston Square, 


Westminster, S.W.1. Tel. : Victoria 9717/9 
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NOTES of 


The Period of Gestation 


Beginning with Gaskill vy. Gaskill |1921)| P. 425, there has been 
a series of cases dealing with the question how far an abnormal 
period of gestation can be recognized as possible so as to relieve 
a wife of an allegation of adultery. Sometimes the husband 
relies upon the fact that the period between the last act of inter- 
course and the birth of the child is so long that, in his sub- 
mission, he cannot possibly be the father. If there is no evidence 
at all of loose conduct by the wife or of association with any 
ran, the task of the court is rendered difficult. 

The latest case of all is that of Preston-Jones v. Preston-Jones 
(The Times, December 5) which was taken to the House of Lords. 

The evidence in this instance showed that if the husband 
was the father of the child the period of gestation must have 
been 360 days. The House of Lords, by a majority, decided 
that the husband must be given a decree of divorce, and directed 
that the case should go back to the High Court for this purpose 
The opinion of Lord Simonds dealt with the history of the 
case and referred to the earlier decisions. After observing 
that a period of 360 days would appear fantastic to ordinary 
people, he said the difficulty was to know where to draw the 
line. He did not come to the conclusion that the period of 
360 days was so vitally different from the periods that had 
been accepted as to enable the court to regard adultery as having 
been proved beyond all reasonable doubt. The question in the 
present case was whether the court ought to have accepted 
the evidence of the medical witness, who had expressed his 
opinion against the possibility of a period of 360 days gestation. 
Lord Simonds said he had no hesitation in answering that 
question in the affirmative. He did not say that the onus pro- 
bandi shifted because the period was not a “normal” one, 
but he thought that the onus was a light one and was easily 
discharged when the period diverged largely from the normal. 


The Commissioner, His Lordship said, should have accepted 
the medical evidence and not have acted upon his own view 
of what was possible or impossible abnormality, whether 
derived from the decided cases or from other sources, against 
the evidence which he heard. 





Adoption : Removal of Infant Pending Application 


An application under the Adoption Act, 1950, is made by a 
person having care and possession of the infant, and by s. 3 (4) 
of the Act it is provided that a parent who has given consent 
to the adoption shall not be entitled, without the leave of the 
court, to remove the infant from such care and possession 
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pending the hearing of the application. The forms of notice 
to respondents scheduled to the Rules include a statement to 
this effect, together with information as to the court to which 
an application for leave may be made. 

The question has been raised as to the position if a parent 
should, without leave of the court, take possession of the child. It 
can hardly be suggested that he has committed any offence with 
which the juvenile court can deal, and it is certainly not child- 
stealing. The words of the section are not such as to suggest 
that there is an offence consisting of disobedience to a statute, 
because they do not amount to either a command or a pro- 
hibition, but merely state the absence of a right. 

It would seem, therefore, that there is nothing the justices can 
do at this stage. At the hearing of the application, presumably 
the parent will appear to oppose the making of an adoption 
order and to state that he wishes to withdraw his consent. The 
court will then take his attitude and conduct into consideration 
with all the other facts. If no order is made, the parent will 
remain in possession of the infant. If an order is made, and the 
parent refuses to deliver the infant into the custody of the 
adopter, presumably the remedy will be by way of proceedings 
in the High Court. 


automatic, or almost automatic, disqualification from driving, 
imposed for the offence of not being covered by insurance. 
We sympathize with the writer's dislike of depriving justices of 
their discretion to mitigate a penalty, and all who have to do 
with magistrates’ courts will feel the same. Yet those of us 
who know most of the magistrates must recognize that there 
is sometimes a tendency to weaken towards offences which only 
might have had, but have not had in the particular case, some 
formidable consequence. Particularly is this so when the ap- 
pointed penalty involves depriving a defendant of his livelihood ; 
if luck was on the driver's side, so that he hit nothing after that 
last drink, or when driving uninsured, the bench may be tempted 
to say: “ Oh well, no harm was done.” We do, however, think 
that the time has come for Parliament to reconsider the whole 
question of motor car insurance. At 114 J.P.N. 396, in the 
lower part of the second column, we spoke of this in relation 
to the new arrangements for general cover to be found in 
Shawcross. Those arrangements show the proper public spirit, 
on the part of the insurance world, but they cannot prevent 
the continuance of gaps, and they do leave the relation between 


eee eee ee nee 
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nal responsitlity of the d er 
on, as our learned correspondent points 
10. We see no ultimate solution except ix 
versa npensat to persons injured by mot 
und for property so imyured, as one of the social services 
calle« w by modern life, paid for from the fees for motor 
hoences and driving lwences. War damage insurance is a pre 
cedent. This would not require a new government department 
or new officials to collect the fees the machinery 1s already 
im existence he investigation and paying out part of the 
business could be taken in their stride by the insurance companies, 
as they took the chattels scheme of war insurance. The paying 
in would be part of the present system of collecting licence duty 
just as the war damage contributions in respect of realty were 
collected by the Inland Revenue 


imprisonment of Young Person 

Much has been done to discourage, and to make unnecessary 
the passing of sentences of imprisonment on young offenders, 
and such a sentence in the case of an offender under seventeen 
years of age ms uncommon 

The terms of s. 17 of the Criminal Justice Act, 1948, are such 
as to mdicate the intention of the legislature in this matter 

Nevertheless, it still happens occasionally that there really is 
The Court of Crin 


leave to appeal against sentence in the case of a boy not yet 


no alternative inal Appeal recently refused 
sixteen years of age, who had been sentenced at quarter sessions 
to five years’ umprisonment f housebreaking It appeared 
that he had been found guilty on five previous occasions and had 
When arrested 


he had broken into a number of houses, which he estimated at 


five times absconded from approved schools 


100, and he had im his possession an unloaded revolver 


In delivering the judgment of the Court, Hilbery, J., referred 
to this as a troublesome case, and observed that no other course 
was open to the chairman of quarter sessions, the boy was too 
young for borstal or corrective traiming on the other hand 
approved schools had turned out in his case to be a complete 
failure. The applicant had asked that the sentence should be 
reduced to three years owing to his youth. He would serve 


his sentence in a special division for boys and young persons 


It «s regrettable that so young an offender should have to go 
to prison, but it was certainly unavoidable in the light of his 
record. It may be that he will not remain there long, as the 
Secretary of State may possibly think fit to transfer him to a 
borstal institution and see how he responds to the traiming 
He has power to do this after consultation with the judge or 
chairman, who passed sentence of imprisonment, under s. SY 
of the Criminal Justice Act, 1948 


Adoption : Care and possession of child 


In s. 2 (6) of the Adoption Act, 1950, it is land down that a 
person may not adopt an infant unless the infant has been in 
his care and possession for a continuous period of at least 


three moths before the date of the order The question has 


been raised whether this means actual physical possession, the 


infant having continuously lived under the same roof as the 
adopter, or whether something less will suffice to comply with 
the condition 

Ordinarily it ws the fact that the adopter and the infant are 
living continuously in the same household, but it ts easy to 
think of exceptions. For instance, a child who has been in the 
care and possession of an adopter in the fullest sense for some 
time may be sent to boarding-school, with the result that he 


never spends an unbroken period of three months in the home 


of his adoptive parent even during holidays. It would hardly 


be reasonable to hold that his school life must be broken in 
order that he may be proved to have been in the care and pos- 
session of the adopter for the requisite period of three months 
So long as he is living under the same conditions as if he were 
the child of the adopter, staying with him during holidays and 
remaining under his control to the same extent as any boy 1s 
under the control of his parent when he ts a pupil at a boarding 
school, surely he can properly be said to be in the care and 
possession of the adopter 


Statutory Instruments 


Reports from the Select Committee of the House of Commons 
on Statutory Instruments are apt to be depressing documents, 
and those covering the Session of 1950 (H. of C. paper 178) 
are no exception. The duty of the Select Committee is, with 
the help of Mr. Speaker's counsel, to examine every Statutory 
Instrument laid before the House upon which proceedings can 
be taken, with a view to determining whether the special! attention 
of the House should be drawn to it on one of the several grounds 
set out at the beginning of the report. If attention is not 
so drawn, this does not deprive members of their right to raise 
questions on the floor of the House, but instruments not brought 
specially to attention will obviously be much more likely to get 
through without being questioned. The reports in the present 
paper set out page after page of titles of subordinate legislation, 
some important, much trivial, arranged in no discernable order 
We take titles at random ‘Control of Rams (Amendment) 
Regulations, 1950, No. 168 Food and Drugs (Whalemeat) 
(Amendment) (Scotland) Regulations, 1950, No. 198 ; Copyright 
(Industrial Designs) Rules, 1949, No. 2367 Perambulators 
(Maximum Prices) Order, 1950, No. 192; Defence Regulations 
(No. 3) Order. 1950. No. 182 The last two are successive 
the others, all considered at the same time, are taken 
from two earlier pages. They are given here in the order in which 
their titles are printed in the report. Sir Cecil Carr, who pre- 
sumably must read them all (whether or not the Select Committee 
does so) must surely “* weep like anything to see such quantities 
of sand Plainly Parliament itself could not cope with the 
innumerable problems for which this outpouring of paper is 
designed : the Old Whigs who write to The Times at intervals, 
rebuking the world and century in which they live for legislating 
otherwise than in Bills and Acts, do not really know that world 
or the needs which that century has brought. We referred not 
long ago in another context to the poet's description of the law 
were he alive today, and induced 


entries 


as a foul many headed worm 
(which ts improbable) to read one of these reports, he might well 
be astonished at his own linguistic moderation 


And Explanations 


The instruments that we have mentioned, and many, many 
more, were not brought specially to the attention of the House 
very few, indeed, were so brought. Among the few are to be 
found only gleams of interest in a document which otherwise 
can appeal to nobody except a confirmed legal helminthologist 
The first report in the paper has to do with cheese, and might be 
noted by local government draftsmen, who have to do with fees 
or tolls (for instance), as a warning against the use of “ ditto 
marks.” In an earlier order the price of Gruyere had been 
fixed at 264s. per cwt. The amendment changed this to 26s. per 
dozen boxes (by the way, has any reader been able to buy a box 
of Gruyere weighing one twelfth of a hundredweight ? ) and this 
was without regard to the fact that the next two entries were 
“ per cwt.,” and so shown by ditto marks. The draftsman of the 
instrument maintained when challenged that this was not an 
oversight ; he knew what he was doing, and the ditto marks, 
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being mere legislative shorthand in the original order, kept their 
meaning when the first item of the three was altered to read 
“ per dozen boxes This is quite an arguable thesis ; as our 
readers know, when a provision of a Clauses Act is incorporated 
in a special Act, and afterwards (as such first named provision) is 
repealed, the special Act is not affected unless the repealing statute 
expressly says it shall be. By parity, it can be said that the drafts- 
man of the Minister of Food’s order changing the mode of 
calculating prices was correct. The Select Committee, however, 
thought otherwise, and in future ditto marks will be avoided 
This is a sound conclusion which local government practitioners 
would do well to follow. The Treasury came in for a rebuke from 
the Select Committee over an order of the Minister of Health 
dealing with rates of interest under the Housing Act, 1949. This 
order required Treasury consent ; having been made and dated 
by the Minister on April 24, it was duly sent over to the Treasury, 
where consent was given on May 26. Further time was lost in 
printing, etc., so that the instrument was not laid before Par- 
liament until June 21, the day before it came into operation 
The Treasury asserted that it was their practice, not quite 
invariable, to leave such instruments undated, but the practice 
had, in this instance, given a mistaken impression of the time 
consumed before Parliament was made acquainted with the 
proposed new rate of interest, and the Select Committee ex- 
pressed the view that in future the Treasury, like other people, 
ought to put dates upon their consenting documents. A long 
memorandum, which for once is informative upon a topical 
problem instead of dealing merely with procedural formalities, 
was put in by the Ministry of Agriculture and Fisheries about 
the price of eggs. The Select Committee had apparently com- 
plained that the Ministry's method was incomprehensible, 
and the Ministry came back at them with a detailed explanation 
of average and standard prices, standard years, and lots more 
of it This might be made the basis of a school exercise ; 
it reads much like it. What the report unfortunately omits to 
tell the reader is whether any members of the Select Committee, 
and if so which, were any the wiser for the Ministry's arithmetic. 


Surveyors and Planning 

Changes to simplify planning administration and make the 
financial provisions of the Town and Country Planning Act, 
1947, more equitable, are proposed in a memorandum approved 
by the council of the Royal Institution of Chartered Surveyors 
Discussion of general principles of planning legislation in Part I 
of the memorandum forms an illuminating background for 
detailed recommendations in Part 2 Planning machinery, 
largely operated by councils of counties and county boroughs, 
is regarded generally as “ cumbersome and dilatory, although 
in theory it is well adapted to its task’; hope is, however, 
expressed in the memorandum that planning permission decisions 
will be more expeditiously given when development plans have 
been prepared and approved. Substantial delegation in a large 
county in which there are many applications for planning 
permission was thought to be relevant to the absence of serious 
delays noticeable in others. Particularly when general guidance 
has been given to district councils through an effective develop- 
ment plan, it seems, the memorandum states, that they could 
have considerable freedom to authorize development The 
guiding principles of delegation are given as speed of decision, 
avoidance of confusion due to unnecessary “ reference-back,” 
and elimination of “ parochialism” in the consideration of 
planning applications Later, the memorandum states that 
“ there is evidence that many of the arrangements (for delegation) 
now in operation are working well,” and that “ delays have 
been most noticeable so far in the metropolitan area." London 
regional planning is casually mentioned as “ the larger problem ” 


of which the administration of planmng in the City of London 
forms part 

Payments for depreciation of land values, provided for in the 
Act of 1947, Part 6, are one of several matters which receive 
considerable notice. These are payments to be made to owners 
of land out of a global fund, quantified in s. 58 (2) of the Act 
at £300 million, “ in respect of,” as stated in s. 58 (1), * interests 
in land which are depreciated in value by virtue of the provisions 
of * the Act. A possibility envisaged in the Institution's memor- 
andum, that distribution of the £300 million will be governed 
by varying degrees of * hardship,” evokes a comment in para. 47 
that “ there can be little doubt that widespread dissatisfaction 
will flow from the payment of sums less than the actual loss 
incurred” ; also, that the objects of the 1947 Act are in danger 
of being seriously prejudiced unless claims under Part 6 rank 
for payment in full, without restriction to grounds of hardship 
or the limitations of a global sum. Whether “ hardship ” will 
be a factor governing the amount of a payment is not apparent 
in the Act, but the method and time of payment, also criticized 
by the Institution, is required by s. 65 of the Act to be by the 
issue of government stock ordinarily not later than June 30, 1953 
A substantial breach would be made in settled statutory arrange- 
ments by the proposal of the Institution to substitute a “ de- 
ferred payment certificate " encashable only on certain occasions 
such as development, compulsory purchase or refusal of per- 
mission to develop. Among reasons against deferment appear 
to be improbability that owners would unleash capital moneys 
for current consumption spending, even in the relatively rare 
cases where financial flippancy would be legally practicable ; 
transactions in land, and all that goes with it, since the passing 
of the Act of 1947 have, doubtless, been much influenced by 
specific provisions such as those in s. 65; and it is clear that 
extensive uncertainty, complexity and administrative effort 
would be involved in a scheme for deferred payment certificates 


Numerous recommendations with regard to development 
charges commence with two which are easy to state in g.neral 
terms but would be difficult to define in practice, viz., that the 
system should not prevent an owner of property from “ sus- 
taining its value by alterations or adaptations in keeping with 
changing requirements,”’ and that changes of use, in particular, 
should be permitted without charge “ within as wide a sphere 
as possible.” Doubtless, proposed reduction of development 
charge below one hundred per cent. of the difference between 
consent value and refusal value would induce sale or develop- 
ment of land, but acute controversy may be imagined before 
arrival at “ such uniform reduction as will, from time to time, 
induce the necessary transactions in land to enable development 
to take place.” Another proposition lacking definition occurs 
in connexion with the assessment of “ consent value ™ for the 
purpose of valuation for development charge ; here, the memor- 
andum of the Institution states that “it is imperative that 
* due allowance" be made for developer's profit.” A right of 
appeal, as recommended, to the Lands Tribunal against a 
determination of consent value or refusal value by the Central 
Land Board might remove some sense of frustration or grievance, 
though it seems a somewhat extravagent thought that “ such a 
right of appeal is fundamental to the successful operation o' *he 
development charge system ;" and, above all, there would be 
the risk that subtraction of autonomy would turn the Board 
from a reasonably impartial determinant into a mechanical 
low bidder, and that the net result would be the addition of 
another administrative body and source of professional fees 
The purpose of the whole memoranduin of the Institution is 
rightly critical, and so will be that of any government towards 
proposals which of necessity frequently impinge on high policy 
legislated in the Town and Country Planning Act, 1947. 
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DEFENCE REGULATIONS— CONTINUANCE AND 
REVOCATION 


Matutory instruments are of unport First come certain statutory provisions which are continued 
evokes certain of the remaining war-time m : in force. These are the Emergency Laws (Transitional Provi- 
ther continues in force for a further year other sions) Act, 1946, ss. 3, 6, 8 and 9. Then follow a number of 
which were due to expire on December 10, 1950 Defence (General) Regulations, 1939. These are: regs. 2Ba, 
(No. 8) Order, 1950 16, 20aB, 33, 42ca, 45a, 50, 52, S5c, 60c, 60cc, 76, 82, 83, 84, 
85, 87, 88, 89, 90 to 93, and 95 to 105. Schedule 3, which sets 
n December 1950. The revoked regulations out how proceedings under certain of the regulations are to be 
reg. 45a, which affects the engagement and discharge of instituted, is also continued in force. 

crews of certain merchant vessels; reg. 45* which gives the Regulation 28a gives the Secretary of State power to impose 
appropriate authority by means of the “ ship warrant " scheme by order prohibitions and restrictions relating to the keeping 
control over the goods carried in ships ; reg. 488 which provides of, and the transfer of possession or property in, explosives 
for the review of certain punishments imposed by naval courts as defined in the Explosives Act, 1875, s. 3 or substances to 
summoned under Part VI of the Merchant Shipping Act, 1894, which that Act has been extended by order in council under 

as amended reg. S4ca, which gives powers to a “ competent s. 104 of the Act. 
authority to appoint directors of certain companies carrying Regulation 16 allows the Minister of Fuel and Power to stop 
on essential production undertakings ; reg. 63, which gives the up or to divert highways in connexion with open-cast coal work- 
Ministe f Agriculture and Fisheries power in certain instances ing or with the construction or extension of generating stations. 
to order that steps be taken to destroy game and pests ; reg. 64, Regulation 20aB makes certain amendments in the National 
which gives the same Minister power to control the taking, Registration Act, 1939, one of which authorizes a constable 
f fish; reg. 65a, which partially suspends the in uniform and certain other authorized persons to demand the 
}of the Salmon and Freshwater Fisheries production of an identity card, whilst another extends the time 
prohibits between March 14 and June 16 within which summary proceedings under the Act may be 

ig, selling, exposure for sale or possession commenced 


s the Defence Regulations 


» 1772 


2), made on November 2, 1950, and coming 





fish except for bart or for stocking ofr 
ez. 934, which affects Scotland only 
p with reg. 454A, a 
f the Merch 


Regulation 42ca is the one which defines, and provides for 
proceedings being taken in respect of unlawful gaming parties 
Regulation 45a authorizes the making of provision, by order, 
for the issue of identity cards to seamen and for requiring their 
production and surrender in specified circumstances. It goes 
on to authorize the prohibition of the employment of persons 
on board British ships, other than Dominion ships, of persons 
who do not hold such identity cards 

Regulation SSc imposes restrictions on the registration of 
new clubs which are required to be registered under the Licensing 
(Consolidation) Act, 1910. It gives power to the police, on 
specified grounds, to object to the registration and a right of 
appeal, against such objection, to the appropriate court of 

the summary jurisdiction 
| ry 


whe evidence of the COMMTISSIOT 


Regulation 60c modifies s. 4 of the Sale of Food (Weights and 
Measures) Act, 1926, by permitting the division into smaller 
portions (being cach of two ounces or multiples thereof), of a 
half pound packet of margarine in circumstances set out in the 
evocation to be noted ts that of the mapjority th regulation and by making twelve ounces of instead of one pound 
f the Defence (Recovery of Fines) Regu ) the standard unit in certain cases when sugar is sold. Regula- 

smains of these are reg. 3 (3) (which fixes tion 60cc authorizes post office officials, in the course of their 

‘ of imprisor t for offences to which the duty, to require members of the public having business with the 
ipply) Regulati 12 (which deals with the post office to produce their identity cards in order to satisfy 
1 of large fines summarily imposed), reg. 13 (which the officials as to their identity. It is important to note that 
wes to which the re ons apply), certain neces this regulation does not create an offence, but does entitle the 
reg. 14 re 4 (2) (which applies the official concerned to refuse to proceed with the matter in question 


certain of the Defence Regulations was 


The me 0 justices ssue search 


uns 


1889) and which gives the short title until the necessary identity document is produced 
omme ’ The Defence (Recovery of Regulation 82 deals with the offences of forging, using, etc., 
are revoked as a whole with intent to deceive, documents issued for the purposes of the 
sions which are cont i regulations and with other kindred matters. Regulation 83 
ess previously revoked penalises the wilful obstruction of any person exercising powers 
the purposes of this a : or performing duties under the regulations, and reg. 84 forbids 
. e list of them an ‘ the improper disclosure of information obtained by virtue 

uppear to be of particul of the regulations 
statutory instrument Regulations 90 to 93 come under the general heading “ offences 
The Emerge ‘ and legal proceedings and regs. 95 to 105 under that of 
“ supplementary provisions.” 





The third group of regulations whose life is extended consist 
of a number of other defence regulations. Regulations 17s 
and 20 of the Defence (Administration of Justice) Regulations, 
1940, deal respectively with the extension of time for applying 
for maintenance orders on the ground of adultery when the 
applicant was serving outside the United Kingdom within the 
normal period of six months for applying, and with the inter- 
pretation of the Regulations. The survivors amongst the 
Defence (Agriculture and Fisheries) Regulations, 1939, are 
Parts I, I, Il and IV, plus regulations 21, 25a, 26, 28a, 29 
and 30, and Schedules I, II, II] and VI. The whole of the 
corresponding Regulations for Northern Ireland are also 
reprieved 
3 and 6 of the Defence (Armed Forces) 


Regulation 2 allows aliens 


Regulations |, 2, 
Regulations, 1939, are continued 
to serve in our armed forces and reg. 6 allows the temporary 
use of service men for agricultural and other work of urgent 
national importance. The continued presence here of American 
service men is presumably the reason for the extension of the 
life of reg. | and paras. (4) to (10) of reg. 5 of the Defence 
(Burial, Inquests, and Registration of Deaths) Regulations, 
1942, which modify the requirements, in relation to members 
of the United States Forces, as to registration of deaths, inquests 
and burials 

Regulations | and 3 of the Defence (Industrial Assurance) 
Regulations, 1943, also survive, the effective provision being 
that industrial assurance premiums which would otherwise 
have to be collected weekly may be collected instead at fort- 
nightly intervals 


THE ELECTION 
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There is no need to do more than to mention regs. | and 2 
of the Defence (Parliamentary Under-Secretaries) Regulations, 
1940. Some official control over inventions, designs and 
processes is maintained by continuing regs. | and 2 and, more 
particularly, paras. (3), (4) and (5) of reg. 3 of the Defence 
(Patents, Trade Marks, etc.) Regulations, 1941 

Both the Defence (Sale of Food) Regulations, 1943, and the 
Defence (Trading with the Enemy) Regulations, 1940, survive 
intact, and a number of the various Defence (War Risks Insur- 
ance) Regulations are also continued as follows: the whole of 
those of 1940, 1940 (No. 2), 1940 (No. 4), and 1945 

Last, but not least, come the Defence (Women’s Forces) 
Regulations, 1941, by which women serving in various services 
are made members of the armed forces of the Crown, and those 
selected to serve as officers may hold commissions 

We do not pretend to have dealt with any of these matters so 
fully as to make reference to the regulations themselves unneces- 
sary. Our object has been to call attention to them, and so to 
remind readers who are affected by them what the present 
position ts 

We may add that what S.I. 1950 No. 1770 does not make 
apparent (and it cannot be ascertained without some research) 
is the numbers of the regulations which automatically expire on 
December 10, 1950. These, however, are listed in a Home 
Office circular dated December 8, 1950, reference H.O. 224/50-—C 
which has been sent to clerks of assize, clerks of the peace and 
clerks to justices. 


OF CHAIRMAN 


By J. N. MARTIN 


By the time this article is in print every clerk to justices will 
have had an opportunity of perusing the new Justices of the 
Peace (Size and Chairmanship of Bench) Rules, 1950, and in 
the majority of places preparations will already be in hand for 
holding an election of chairman and deputy-chairman in accord- 
ance with Rule 3 

A careful examination of the provisions of this particular 
rule reveals several matters which may not be at once apparent 
The first of these to be considered relates to the occasion upon 
which the first election must be held. Most of those who knew 
the rules were in course of preparation assumed that they 
would require benches to elect a chairman for 1951. Although 
para. (8) of r. 3 deals with the procedure on such an election 
it does not require one to be held. The combined effect of 
paras. (1) and (7), and of the fact that the rules did not come 
into operation until January |, 1951 (r. 4 (3)), is that an election 
must be held in 1951 for the 1952 chairmanship, and so on 
All that para. (8) does is to adapt the rules 
to allow an election to take place under the rules for 1951. A 
bench accustomed to electing its chairman in a manner which 
would not be in all respects in accordance with the rules may 
elect its 1951 chairman (and deputy-chairman) in the old way, 
provided that the election took place in 1950 and (it is sub- 
mitted) that some form of secret ballot was used (since that is 
a requirement of the 1949 Act). Further, a bench which has 
not hitherto held an election annually, but has a “ permanent ™ 
chairman or a chairman appointed for a term of years which 
does not expire until the end of 1951 or later, is not compelled 
to hold an election at all until December, 1951, provided (again, 
it is submitted) that the original election was by some form of 
secret ballot 


from year to year 


In practice, however, most benches will wish to hold an 
election in accordance with the rules at the earliest conven- 
ient moment, and even in cases of the kind mentioned above 
where provision has already been made for the 1951 chairman- 
ship, unless the chairman was chosen by secret ballot, 
subs. (2) of s. 13 of the Act (which, like the rules, will 
come into force on January |, 1951) appears to make an election, 
or a further election, necessary 

A consideration of exactly what the rules mean is accord- 
ingly important, especially as it is evident that some highly 
curious, not to say entertaining, situations are capable of 
arising under them 

All the justices for the petty sessions area are to be candid- 
ates, and there are to be no nominations. The reason for this 
is not far to seek ; if a nomination is made in the usual way, 
the person making it thereby discloses his preference, and the 
secrecy of the ballot is to that extent destroyed. A conceivable 
result of the method introduced by the rules, however, might 
be that each justice receives one vote at the election, and it may 
be thought that the matter would then be decided by the justices’ 
clerk, presumably by putting all the names in a hat and drawing 
one out. This, however, is not the case. The example just 
given is of course the merest flight of fancy, but even if the 
polling showed the following quite unfanciful result : 

Black x 
White s 
Brown 3 
Green 


20 
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represent a majority of the votes cast, and hold a further election 
only between them. Thus, if the poll were 

Black 6 

White 

Green 

Brown 

Grey 


20 


a further election would be held between Black and White, who 
together have eleven out of the twenty votes. If the result were 
Black 5 
White 5 
Green 4 
Brown 3 
Grey 3 


20 


the election would have to be between Black, White and Green 
The objection to this method is that, in the first example, it 
would be logically possible for an election between Black and 
Grey to result in a fourteen to six victory for Grey, but there 
is no way of making provision for such a possibility without 
some system of second preferences and transferable votes, and 
the requirement of the rules for a “ majority of the votes of 
those present and voting” does not appear to be capable of 
interpretation in such a way as to permit this 

We accordingly respectfully recommend for the consideration 
of our readers that where the first election is abortive there should 
first of all be another attempt to get a different result by the 
same means, and if that method again fails, the expedient 
described above of dropping the candidates with the lowest 
numbers should be resorted to. It is thought that in most 
cases this will result in a simple contest between two, or at 
most three, names 

Where more than one deputy chairman is being elected each 
voter will have as many votes as there are vacancies, and the 
poll may result in an effective election (or more than one) and 
In such a case there seems no reason 
why the candidate or receiving the necessary 
majority vote should not be declared elected and the procedure 
described above followed to obtain a decision in respect of the 
unfilled vacancies. In this connexion it may not be out of place 
to point out to the justices before they vote that each justice 
ought to use all of his votes if he votes at all, otherwise it might 
be difficult to decide what is a “ majority of the votes of those 
present and voting,” especially in the case of a large bench 
with perhaps five or six deputy chairmen 


NEW COMMISSIONS 


CAERNARVON COUNTY 
Aneurin Owen, Tanyrhiw Road, Tregarth, Near Bangor 
Goronwy Owen, 5 Dyfnant Terrace, Cwm Penmachno 


one or more failures 
candidates 


OXFORD COUNTY 

Brigadier Rupert John Brett, D.S.O., Langsmeade House, Milton 
Common, Oxon 

Miss Jeannette Ellen 
Oxon 

Mrs. Barbara Charity Fildes, Hill House, Woodstock, Oxford 

The Hon. Mrs. Helen Gibbs, The Manor House, Clifton Hampden, 
Oxon 

Mrs. Winifred Miles, Havering, Burford Road, Chipping Norton, 
Oxon 

Lionel Norman Pearson, Manor Farm, Kirtlington, Oxon 

George William Warmington, 18, Sunnybank, Chipping Norton, 
Oxon 


Mary Fanshawe, Cotmore Wells, Thame, 
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RESTRICTIVE COVENANTS ON ACQUISITION BY 


LOCAL 


AUTHORITIES 


By J. K. BOYNTON 


The question considered in this article is not an academic 
one. It is whether or not it is necessary to go to the trouble of 
making and submitting a compulsory purchase order to get 
rid of enforceable restrictive covenants affecting property 
which a local authority wish to purchase. This is a question 
which all too frequently arises to-day. The large house in a 
good residential neighbourhood purchased for extra office 
accommodation proves to have the type of covenant “ only 
to use as a private dwelling-house *’ common enough with this 
class of property. The same sort of problems arise in connexion 
with private houses bought for children’s homes or old people's 
homes, and from time to time vacant land is subject to res- 
trictions which will clearly be violated by the use intended by 
the authority after purchase 


In 1948 there were articles at 112 J.P.N. 149 and 244 and 
further contributions at pp. 359 and 449, and there were earlier 
opinions at 99 J.P.N. 586 and 738. These indicated divergencies 
of opinion, including those given by counsel, and in the views 
expressed by standard and up to date text books, similar 
divergencies are to be found 


Mr. R. D. Stewart Brown deals with this in the Encyclopaedia 
of the Law of Planning, Compulsory Purchase, and Compensation, 
vol. II at p. 23; the learned editor of Emmet on Title, 13th edn. 
vol. II at p. 997, whilst the latest edition of Cripps on Compen- 
sation has a lucid exposition at p. 606 ef seq 


To sum up these learned authorities the Encyclopaedia suggests 
that there is no real need to make a compulsory purchase order 
to get over restrictive covenants, unless it be ex abundante 
cautela, and out of respect to the Ministry of Health. Emmet 
Suggests that a compulsory purchase order need not be made 
to take free from restrictive covenants. Cripps on the other 
hand says that a compulsory purchase order should be made 
this is “ the better opinion’ unless one is proceeding under 
the Housing Acts, 1925-1930 

The purpose of this article is to examine the authorities on 
this perennial problem, as briefly as possible, and to suggest 
that there can be no real doubt that a compulsory order is 
necessary under most enactments to obtain freedom from 
enforceable restrictive covenants. The views to the contrary 
appear to the writer to have overlooked an old case Ferrar v. 
Commissioners of Sewers of London. This point will be developed 
later 

Section 81 of the Lands Clauses Consolidation Act, 1845, 
provides that a conveyance under the provisions of the Act 
shall bar and destroy all estates, rights, titles, and interests 
whatsoever of and in the land comprised in such conveyance 
which shall have been purchased or compensated for by the 
consideration therein mentioned. Section 68 of the same Act 
provides for compensation being paid to any person whose 
land is injuriously affected by the execution of the works. The 
law is quite clear that where property is acquired compulsorily 
under the Lands Clauses Acts the acquiring authority will take 
free from any restrictive covenants which would bind the normal 
purchaser The only remedy open to a person who suffers 
damage through the breach of a restrictive covenant is to seek 
compensation under s. 68 of the Act of 1845. The cases which 
established these propositions were Clark v. Schcol Board for 
London (1874) 49 L.T. 903; Kirby v. School Board for Harro- 
gate 1896 | Ch. 437; 60 J.P. 182, and Long Eaton Recreation 


Grounds Company v. Midland Railway Company (1902) 67 J.P. 1. 

Clark v. School Board for London was a straight-forward 
case in which a remedy was sought for an infringement of a 
right of light by the school board. The Court of Appeal held 
that no injunction could be granted for the infringement ; 
the proper remedy was to proceed for compensation under s. 68. 

In Clark's case the promoters had acquired the land com- 
pulsorily. In Kirby v. Harrogate School Board, the school 
board had acquired a site by agreement under the provisions 
of ss. 19 and 20 of the Elementary Education Act, 1870. 
Section 20 of this Act provided that “ with respect to the pur- 
chase of land by school boards for the purposes of this Act, 
the following provisions shall have effect (1) the Lands Clauses 
Consolidation Act, 1845 . shall be incorporated with this 
Act.” The board were thus in effect proceeding under the Lands 
Clauses Consolidation Act, 1845, and in view of Clark's case 
it would at first sight appear a matter of settled law that the 
plaintiff could not succeed in an action for an injunction to 
restrain the board from using the land in breach of a restrictive 
covenant. An ingenious argument was, however, produced. 
Section 68 is part of a number of sections prefaced by the 
heading “ Purchase of land otherwise than by agreement ; 
and with respect to the purchase and taking of lands otherwise 
than by agreement, be it enacted as follows.” Counsel argued 
that s. 68 could not therefore apply to a purchase by agreement ; 
if it did not apply, compensation could not be paid, and as 
we have seen s. 81 only bars interests “ compensated for.” 
These arguments were rejected, and it was held that no injunc- 
tion could be granted. Section 68 was equally applicable to a 
purchase by agreement as to a compulsory acquisition 

In all the cases referred to, the statute authorizing purchase 
had included (by reference or otherwise) the whole of the Lands 
Clauses Consolidation Act, 1845. The difficulties which have 
given rise to the differences of opinion previously mentioned 
occur when parts only of the Lands Clauses Acts are incorpor- 
ated with the statute authorizing purchase. The point has 
never been decided, but it seems reasonably certain that, if 
s. 68 were expressly excluded, the promoters would take subject 
to any restrictive covenants and would be in no better position 
than a private person if someone sought to enforce the covenants. 
This is because the conveyance under s. 81 only destroys or bars 
rights compensated for. 

The most general statute governing purchases by agreement 
is the Local Government Act, 1933. This gives, under ss. 157, 
158 and 167, miscellaneous powers to purchase land by agree- 
ment. It then provides in s. 176 “ where under this part of this 
Act a local authority are authorized to acquire land by agree- 
ment, the Lands Clauses Acts except the provisions relating 
to the acquisition of land otherwise than by agreement, shall 
be incorporated with this Act.” These sections are ss. 16-68 
of the Act of 1845, all of which are prefaced in the Act, as has 
been mentioned, by the words “ purchase of land otherwise 
than by agreement, and with respect to the purchase and taking 
of land otherwise than by agreement be it enacted as follows.” 
Is therefore s. 68 included or excluded in purchases by agree- 
ment under the Local Government Act, 1933? This is the question 
on which so many different views have been expressed. In the 
writer’s view it is reasonably clear that s. 68 is excluded. The 
City of London Sewers Act, 1848, was a private Act which 
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Part Vil of the Act of 1933, the purchase by agreement will 
not include s. 68 of the Lands Clauses Act The only safe 
course to adopt in such a case, where there are enforceable 
restrictive covenants, is to proceed by way of a compulsory 
purchase order 
The practical man may argue that the risks are small; that 
if someone seeks to enforce a covenant against the authority 
he can be bought off But not everything can be compensated 
for by money, and a person who was minded to cause trouble 
to the authority could do so, if there was doubt about the 
matter. A private individual who buys property which ts subject 
to restrictive covenants cannot do more than assess the chance 
of their being enforced if he wants to use the property contrary 
If he decides the covenants are enforceable, 
A local 


to the covenants 
he must buy and take a risk or abandon the project 
authority on the other hand, who wish to use property in breach 
of a covenant, can always avoid any risk The cost of playing 
safe 1s terms of money, only the cost of advertising the 
compulsory purchase order Although the making of the order 
is a nuisance for a busy local government solicitor, and some 
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purchase order should only be dispensed with if the covenant 
is now clearly unenforceable. In this connexion two recent 
decisions are of interest: Cadogan Settled Estates Co. v. Coles 
(156 Estates Gazette 350) and Re Farncombe Road (Lots 19 and 
20) (100 L.Jo 640) 


It should be noted that certain statutory powers of acquisition 
are excepted from the operation of the Local Government Act, 
1933. These exceptional statutes are set out in sch. 7 to the 
Local Government Act, 1933, as amended. Where property 
is being purchased under any of these Acts reference must be 
made to the Act itself to find out whether or not the Lands 
Clauses Act, 1845, has been incorporated, including s. 68. If 
it is, a purchase by agreement will not cause any bother with 
restrictive covenants. In all other cases, however, the general 
rule applies, namely that acquisition by a local authority by 
agreement operates under the power in the Local Government 
Act, 1933, s. 157 

Cripps on Compensation suggests that purchases under the 
Housing Act, 1936, are in a special position inasmuch as the 
Housing Acts, 1925-1930, are mentioned in sch. 7 to the Local 
Government Act, 1933. The reason for this exception is that 
s. 63 of the Act of 1925 had already incorporated s. 176 Public 
Health Act, 1875, which in turn incorporated the Lands Clauses 
Acts in their entirety. It is submitted that purchases by agreement 
under the Housing Act, 1936, or subsequent Housing Acts, 
take place under the Local Government Act, 1933, and are in 
no special position 

So far as recent Acts are concerned none of the following 
authorities to purchase land expressly incorporated s. 68. This 
is because they only provide for compulsory purchase and have 
to be read with the Local Government Act, 1933, and the 
Acquisition of Land (Authorization Procedure) Act, 1946 : 
Education Act, 1944, s. 90; Police Act, 1946, s. 15; National 
Health Service Act, 1946, s. 58 ; Fire Services Act, 1947, s. 3; 
National Assistance Act, 1948, s. 58 and Children Act, 1948, 
s. 56. In all these cases, therefore, a purchase by agreement 
will be of doubtful effect in removing restrictive covenants 


In some cases the district valuer asks for advice when he 
discovers the existence of a restrictive covenant, which is ob- 
viously likely to be broken by the council's intended use. In 
these circumstances the local government solicitor must look 
at the matter with the same eyes as the private solicitor, and 
forget that his authority can take free from the covenants. The 
first step is to decide whether the covenants are enforceable 
If they are, what is the risk of enforcement? The district valuer 
must then try and assess the risk in terms of money. In other 
words if the property were sold in the open market, would the 
existence of the covenants depress the sale price? If so, by 
how much. This is partly a legal and partly a valuation problem. 


GOVERNMENT STATISTICS 


A table analysing the rateable value of the county according to 
numbers of hereditaments and rateable values in various classes 
within each county district also shows average rateable value 
per dwelling-house That average in the two non-county 
boroughs is £11 6s. in King’s Lynn and £8 I6s. in Thetford ; 
in the ten urban districts, the highest average is £17 16s. in New 
Hunstanton and the lowest £7 18s. in Downham. Total rateable 
value of £1,366,481 in the administrative county was equal to 
£3 15s. 7d. per head of the 361,610 population. County precepts 
(general and special) levied in 1949-50 were Ilys. 6d. in the £, 
requiring £747,984 (£2 Is. 4d. per head of population) from local 
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rating authorities; corresponding figures for 1948-49 were 
13s., £810,666 and £2 6s. Sd. 

Government grants provided a substantial proportion 
(£3,619,577, equal to seventy-one per cent.) of the income to 
meet gross expenditure of £5,065,650 in 1949-50 ; rates, including 
balances, provided £862,991 (seventeen per cent.) and other 
income £583,082 (twelve per cent.). Equalization Grant under 
the Local Government Act, 1948, amounting to £1,100,000 
and giving a rate credit of 16s. 10d. in the £, was an important 
item in the £3,619,577; another was £1,392,096 received 
from the Ministry of Education towards educational expenditure 
of £2,155,564. Total net cost of services in 1949-50 was 
£1,874,019 (28s. 8d. in the £) against £1,641 ,095 (26s. 3d. in the £) 
in 1948-49, not fully comparable owing to redistribution of 
services in the earlier year but the trend was markedly upwards 
Prominent items in the rate equivalent of 28s. 8d. were education 
(including library) 10s. Od., health 2s. 3d., highways 7s. 10d., 
police 2s. 3d. and welfare ts. 7d 


NOTTINGHAMSHIRE 


The third edition of “ The Finances of the Local Authorities 
in the Administrative County,’ compiled by the county treasurer 
(Mr. J. Whittle, B.Com., A.C.A., F.1.M.T.A.), with the col- 
laboration of all the county districts, continues, as its preface 
expresses the aim, to present information of a financial nature 
in such a form as to be not only of value to members and officers 
of the county and district councils, but also informative to all 
others interested in the financing of local government services 
within the county. New financial relationships between local 
authorities within the county and between the county and the 
national Exchequer following legislative revision of functions 
were clearer in 1949-50, being the first full year of operation 
of most of the changes. 

Gross expenditure on local government from which rate 
demands for 1949-50 originated amounted to £7,267,207, and 
after deduction of income (£4,898,438) and amounts taken from 
balances (£184,939), rate requirements were £2,183,830. Net 
expenditure of £2,368,769 was divisible between the county 
council £1,544,859, and the county district and parish councils 
£823,910, being in the not uncommon proportions of approxi- 
mately two-thirds and one-third. Considerably more than one- 
half of the county council’s requirements were for education, 
while in the county districts the collection and disposal of 
house and trade refuse required £204,955, sewerage and sewage 
disposal £180,429, and highways and bridges £174,676. In 
the county as a whole, fifty-four per cent. of expenditure was 
met from Government grants, compared with thirty per cent 
from rates and fourteen per cent. from miscellaneous income. As 
an average over the whole county, total rate requirements were 
equal to I6s. 10d. in the £ in 1949-50, against 16s. 3d. in 1948-49 
and 18s. in 1947-48 


Various statistics relating to individual county districts are 
useful and informative in enabling comparison of administrative 
practice and financial results. Cost of rate collection, for 
instance, ranges from less than one per cent. of the total col- 
lectable to over three per cent. Some authorities make no allow- 
ances to owners under the Rating and Valuation Act, 19235, 
s. 11, while one allows up to twenty per cent. under a local 
Act. An analysis of rateable value in each county district will 
be useful when assessing the effects of the impending revaluation 
Housing statistics show progress in the provision of housing, 
analyse revenue accounts and repairs funds, and show the 
range of rents for housing of varying age and type ; in Notting- 
hamshire, at April 1, 1949, rents of pre-1939 houses ranged 
up to I4s. 6d. and post-1945 up to 18s. 9d. per week 


SCARBOROUGH 


A comprehensive view of public finance in a leading coastal 
resort is given in the report of the borough treasurer (Mr. H. 
Wilson, F.1.M.T.A.), and the accompanying statistics and 
epitomized abstract of the accounts for the year 1949-50. The 
descriptive style of the report overcomes the layman's antipathy 
to figures, thus securing that the function of making information 
available culminates in its real purpose of imparting knowledge 

Classification of rateable hereditaments at April |, 1950, 
shows that one-half of total rateable value of £540,463 was 
represented by houses and flats, one-third by commercial pro- 
perties and one-sixth by various others such as licensed properties, 
entertainments and recreational, and public utility. A sub- 
division of the rateable value of £273,429 in respect of houses 
and flats shows that approximately one-third of that value was 
in a group of 7,724 with rateable value not exceeding £20 each, 
about one-third in 3,261 with rateable value from £20 to £40, 
and that the remaining 1,424 had rateable values from £40 
upwards. In 1949-50, the average rateable value of dwelling- 
houses was £24, which with a rate levied at 18s. in the £ required 
a payment of 8s. 3jd. per week, including Ss. 6jd. for county 
council services, from the * average ratepayer.”” Among other 
items were 3}d. per week for public library, 94d. for property, 
estates and parks, 5jd. for refuse collection and 8}d. for highways 
and street cleansing. A credit equal to 6jd. per week in respect 
of surplus on entertainments and catering undertakings was 
accompanied by another of 84d. for grants received under the 
Local Government Act, 1948 


Income of £162,150 from entertainments in 1949-50 was £20,564 
above the previous record established in 1947-48 and £21,104 
above that for 1948-49. Gross profit of £53,740 in 1949-50 
was reduced by £29,439 for income tax, loan charges, advertising, 
etc., to reach a net profit of £24,301 transferred to the General 


Rate Fund for relief of rates. The catering department began 
to reap the benefit in 1949-50 from considerable sums spent in 
re-equipment and rehabilitation. Income of £117,826 was the 
highest received in any year, and, after charges had been met, 
including £2,790 rents paid to other corporation departments, 
£1,800 contribution to central administration expenses and £3,645 
contribution to reserves, a balance of £7,138 was available 
for rate relief, compared with a charge on the rates of £1,134 in 
1948-49 
WARWICKSHIRE 

Fulfilment of its purpose “ to be a source of information to 
members of the county's local authorities, their officers, and 
maybe the public generally "’ commences in the booklet prepared 
by the county treasurer (Mr. S. W. Davey, F.S.A.A.) with 
general statistics of county districts. These suggest a better 
distribution of population in administrative units of appropriate 
size than in some counties, notably in the rural districts, nearly 
all of which have populations in excess of 10,000 and penny rate 
products near to or above £200. Rateable value totalling 
£3,156,93% at April 1, 1950, is also fairly well distributed, aver- 
aging £7 15s. 4d. in the boroughs, £6 8s. 3d. in the urban districts 
and £5 Os. 4d. in the rural districts 


Exchequer grants will contribute approximately filty-five per 
cent. towards the county council's expenditure of about £5 
million in 1950-51, the remainder being mainly met from a 
general county precept of |2s. 9d. in the £ and special purposes 
precept (nearly all libraries) of 7)d. in the £ Nuneaton non- 
county borough is levying the highest total rate of any in the 
county in 1950-51, viz., 22s. 3d. in the £, but the amount per 
head of population (£5 7s. 7d.) is below that in nearly all other 
boroughs and urban districts. In rural districts, poundages 
in the region of I6s. in Warwick rural rating areas are sub- 
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Total net loan debt of £17,822.924 for all authorities in the 
county includes £14,125,143, equal to £29 2s. 9d. per head of 


WEEKLY 


CHANCERY DIVISION 
(Before Roxburgh, J.) 
December 8, 1950 


PUBLIC DAY SCHOOL TRUST, LTD. v. MINISTER 
OF TOWN AND COUNTRY PLANNING 


Country Planning Land held on charitable trusts 
fay ho for git urried on by wmpany — Preference 

entitled to a fixed dividend—Town and Country) 
‘ 1947 (10 and 11 Geo. ¢ $1) BSit) 


the Girls’ Public Day School Trust, Ltd., against a 
tron of the Minister of Town and Country Planning that 
belonging to the Trust were not lands held on charitable 

f other charitable purposes on the appointed day (July |, 1948) 
mi Country Planning Act, 1947, 5. 85 (1) 

Day School Trust, Ltd.. which received a grant 

of Education, was a limited company formed to 

ools in England for the education on moderate 

lasses The trust was managed by a council 

by reason of their qualifications to 


ole objex to mamtain the 
he highest level of efficiency. On 


he appx dd da der the Town and Country Planning 
the msued capital consisted of 30.659 preference shares of 


was 


10D new shares of | cach The new shares were not 


{ — , , 
y iwicte but had special voting rights in certain 


nce shareholders were entitled to a dividend 


The pre 


4x Cumulative for two years, and, on a 


tal and 


heir cap two vears” arrears of 


~ winding-up against the will of the 

less the dividend of the preference shares 

The Trust had never been conducted on 

dividends had been paid 

December, 1921. nil fifteen months’ ending 

March, 1924, and March 

March, 1926, nil; March, 1927, to 

er cent, less income tax , March, 19.34, two per cent 

March, 1935. to March. 1949. nil The preference 

lers had never sought to assert their rights to a fived dividend 

nt. free of tax, nor to their rights to a winding-up. The 

wh and Country Planning determined that the lands 

were not held on charitable trusts or other charitable 

the Town and Country Planning Act, 1947, s. 85 (1) 
ippealed against that determinatior 


The following 


en’. jess mnoome tax 


8S HOOT LAK 


main purposes of the trust were educational 
table, and though the rights exercised by the 
lers were insignificant as compared with those 
wive exercised, to bring the lands of the trust 
st be shown that on the appointed day all the 
as there was nothing to prevent 
l-up and the lands sold and the capital repaid 
ears’ arrears of dividends at four per cenr. free of 
ot be said that the land was held for charitable 
therefore, the determination of the Minister was 


were charitable 


Denys Buckley for the Minister 


mintry Plan 
Slaughter & May; Treasury S for 


Reported by R. D. H. Osborne, Esa., Barrister-at-Law.) 


population, for housing purposes. The county council's share 
of the total is £1,560,592, equal to £3 4s. Sd. per head. Housing 
revenue accounts of county districts in 1949-50 showed rent 
income of £455,459, Exchequer contributions of £203,056 and 
rate contributions of £73,824. Surpluses carried forward at 
March 31, 1950, on housing repairs funds in respect of 16,384 
houses and flats amounted to £117,618, compared with £107,398 
brought forward at April 1, 1949. Rating of owners under 
the Rating and Valuation Act, 1925, is operative in varying 
degrees in all county districts, affecting fifteen per cent. of 
assessments in Sutton Coldfield non-county borough and 
seventy-five per cent. in Tamworth rural district. 


NOTES OF CASES 


COURT OF CRIMINAL APPEAL 
(Before Lord Goddard, C.J., Hilbery and Parker, JJ.) 
December 18, 1950 
R. v. COHEN 
Customs—Harbouring uncustomed goods with intent to defraud 
Onus of proof-—Direction to jury—Customs Consolidation Act, 
1876 (39 and 40 Vict., c. 36), ss. 186, 259 
APPEAL against conviction 
The appellant was convicted at Middlesex sessions of knowingly 
harbouring uncustomed goods, namely 352 Swiss watches, with 
intent to defraud His Majesty of the duties thereon, contrary to 
s. 186 of the Customs Consolidation Act, 1876, and was sentenced 
to twelve months’ imprisonment. The appellant carried on a jewellery 
business at his house, and when Customs officers visited it, he showed 
them some thirty watches which he said he had for repair and denied 
that he had any more on the premises. More than four hundred new 
watches were, however, found hidden on the premises. The substantial 
ground of appeal was alleged misdirection by the deputy chairman 
on onus of proof 
Heid, that in order to establish a prima facie case in respect of this 
offence, the prosecution had to prove that the defendant knowingly 
harboured goods which were subject to duty. If such goods were 
found in his house or other place under his control, that would 
establish a prima facie case on this point. The prosecution having 
proved this, s. 259 of the Act of 1876 then threw on the defendant 
the onus of proving that duty had been paid on the goods or that 
the goods had been declared and the Customs officers had permitted 
their entry. Failing that, he must give some explanation of his pos- 
session from which the jury might infer that he did not know that 
that duty had not been paid. If he gave no explanation on that 
matter, the jury were entitled to convict of harbouring, but if the 
explanation given either satisfied the jury that he did not know that 
the goods were uncustomed or if it left them in doubt on that matter, 
he was entitled to be acquitted. The jury should also be reminded 
that an intent to defraud the Revenue was an essential ingredient 
of the offence, but that such intent could usually be inferred from 
the surrounding circumstances. In the present case the summing-up 
was not open to objection on that question, and the appeal must 
be dismissed 
Counsel : Marshall, K.C., and Montague Waters for the appellant ; 
Widgery for the Crown 
Solicitors irnold Lee & Co Solicitor of Customs and Excise 
(Reported by T. R. Fitzwalter Butler, Esq., Barrister-at-Law.) 


R. v. VALLETT 
Criminal Law—Committal for sentence—No previous convictions 
of offender—Jurisdiction of quarter sessions—Criminal Justice 
Act, 1948 (11 and 12 Geo. 6, c. 58), s. 29 (1) 
APPEAL against sentence 
The appellant pleaded Guilty at a court of summary jurisdiction in 
Kent to four charges of larceny as a servant, and asked for ninety- 
six Outstanding offences to be taken into consideration. The justices, 
being of opinion that the maximum sentence (twelve months’ imprison- 
ment) which they had power to pass was inadequate, committed the 
appellant to West Kent Quarter Sessions for sentence under s. 29 (1) 
of the Criminal Justice Act, 1948. The appeal committee of quarter 
sessions passed a sentence of two years’ imprisonment. The appellant 
had not»previously been convicted, and it was contended on her 
behalf that the power to commit to quarter sessions for sentence 
existed only in the case of an offender who had previous convictions. 
Held, that the power existed in any case in which justices, on ob- 
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taining information as to the “ character or antecedents” of the 
defendant, were of opinion that they were unable to pass an adequate 
sentence. The word “ antecedents " had the widest possible meaning, 
and was not limited to the previous convictions of an offender. The 
appeal would be dismissed 
‘ Counsel : Michael C. Parker for the appellant ; Boreham for the 
rown. 
Solicitors : Registrar, Court of Criminal Appeal ; J. W. Bennett 
(Reported by T. R. Fitzwalter Butler, Esq., Barrister-at-Law.) 


KING’S BENCH DIVISION 
(Before Lord Goddard, C.J., Hilbery and Parker, JJ.) 
December 14, 1950 
NORTHUMBERLAND COMPENSATION TRIBUNAL 
Ex parte SHAW 
National Health Service—Transfer of hospital board to Minister 
Compensaiion—Claim by former clerk to hospital board—Con- 
sideration of service as clerk to local district council to be con- 
sidered— Decision of tribunal—Jurisdiction to review—National 
Health Service (Transfer of Officers and Compensation) Regu- 
lations, 1948 (SJ. 1948, No. 1475), reg. 10, sch., paras. 8, 9 

Morton for order of certiorari 

On October 7, 1936, the applicant, Thomas Shaw, who was clerk 
to the Gosforth Urban District Council, was appointed also clerk 
to the West Northumberland Joint Hospital Board, and he held that 
appointment until March 31, 1949, when the employment ceased in 
consequence of the passing of the National Health Service Act, 1946. 
He applied to the urban district council under the National Health 
Service (Transfer of Officers and Compensation) Regulations, 1948, 
for compensation for loss of his employment as clerk to the hospital 
board, and contended that, in the assessment of compensation, his 
service as clerk to the urban district council should be taken into 
account The council rejected that contention, and held that the 
compensation should be based only on his service as clerk to the 
hospital board. The applicant appealed to the Northumberland 
Compensation Appeal Tribunal, who affirmed the council's decision. 
The applicant then obtained leave to apply for an order of certiorari 
to quash the tribunal's decision. 

Held, that (i) on the construction of the regulations the tribunal 
was bound to take into account the whole of the applicant's local 
government service ; (ii) that, although the tribunal was one set up by 
statute and had not exceeded its jurisdiction, the Divisional Court 
had power to review the order of the tribunal in a case (such as the 
present) where the tribunal had set out reasons for its decision, and 


LAW AND PENALTIES 
OTHER 


FOOD TINS FROM A REFUSE CART 

Three men appeared before the Hastings Magistrates recently, 
charged with contraventions of the Food and Drugs Act, 1938 

Two summonses were issued against the first defendant, a boarding 
house keeper and café proprietor, alleging that he had in his possession 
for sale, or preparation for sale, certain food which was intended 
for but unfit for human consumption, contrary to s. 9 (1) (a) of the 
Act. The food in question comprised a considerable quantity of 
tinned apples, milk and soup. A similar offence was alleged against 
the second defendant, a grocer, in respect of tins of Benger’s food 
and soup 

The third defendant, who, at the time of the alleged offences, 
was an inspector in the local corporation refuse department, was 
charged with offences under s. 9 (1) (6) of the Act, it being contended 
that he had deposited with the first defendant for the purpose of 
sale or preparation for sale, certain food, namely the food referred 
to in the charges preferred against the first defendant. 

All the defendants pleaded not guilty and asked for separate trials. 

For the prosecution, evidence was given that police officers called 
at the premises of the first defendant, and there found the tins in 
question, including empty ones, in a dust bin of the café. Local 
sanitary inspectors gave evidence that the tins were ones which had 
been condemned by them at various wholesale and other premises, 
that they had issued the necessary certificates, and had arranged for 
disposal 

Dr. Holden, the Director of the Metropolitan Police Laboratory, 
gave evidence that he had examined the food in question; that it 
was totally unfit for human consumption ; that it had been so unfit 
for a number of months; that certain of it contained millions of 
bacteria to the drop; and that he had fed some of the soup to a 
mouse which had later died of gastro-enteritis. Similar evidence was 


R. ¥. 


No. | 


Rent 


that on this point the court must follow the decision of the House of 
Lords in Walsall Overseers v. London and North Western Rly. Co. 
(1878) (43 J.P. 108; 4 App. Cas. 30), which was inconsistent with the 
decision of the Court of Appeal in Racecourse Betting Control Board v. 
Secretary of State for Air, ({1944) | All E.R. 60; [1944] Ch. 114), 
by which the Divisional Court would otherwise be bound. Certiorari 
would, therefore, issue. 

Counsel ; Maurice Lyell for the applicant; Harold Williams, K.C., 
and Mattar for the urban district council; J. P. Ashworth for the 
tribunal. 

Solicitors : Gwylym T. John Adam Burn & Son for Charles S. 
Perkins, Gosforth ; Solicitor, Ministry of Health. 

(Reported by T. R. Fitzwalter Butler, Esq., Barrister-at-Law.) 


R. vy. HAMPSTEAD AND ST. PANCRAS RENT TRIBUNAL, 
Ex parte GOODMAN 

Control—Rent tribunal—Application to fix standard rent— 
Withdrawal— Determination of jurisdiction of tribunal—Landlord 
and Tenant (Rent Control) Act, 1949 (12 and 13 Geo. 6, c. 40), 
s. 1 CL). 

Moron for order of prohibition 

Premises known as 210, Cannon Road, Hampstead, were let un- 
furnished on a lease for fourteen years from September 29, 1947, 
by Dr. Goodman (" the landlord) to Dr. Wing (“ the tenant ™). 
The rateable value of the premises was under £100 per annum. On 
September 5, 1949, the tenant made an application under s. | of the 
Landlord and Tenant (Rent Control) Act, 1949, to the Hampstead 
and St. Pancras Rent Tribunal to fix the standard rent. Subsequently 
the landlord and tenant came to an agreement whereby they fixed 
the rent themselves, and they so informed the tribunal. The tribunal 
intimated to the parties that, in their opinion, as an application had 
been made, they were bound to continue the hearing, and the landlord 
obtained leave to apply for a writ of prohibition to prohibit the 
tribunal from further considering the application. 

Held, that a tribunal had jurisdiction with regard to an application 
only so long as that application subsisted ; an application might 
be withdrawn at any time before the tribunal gave its decision ; and, 
therefore, the order of prohibition must issue. 

Counsel : Gallop, K.C., and Dennis Lioyd for the landlord ; The 
Attorney-General (Sir Hartley Shawcross, K.C.) and J. P. Ashworth 
for the tribunal; /. H. Jacob and Nunes for the tenant. 

Solicitors : EF. Royalton Kisch & Co. ; Solicitor, Ministry of Health ; 
E. Duchin. 

(Reported by T 


IN MAGISTERIAL AND 


R. Fitzwalter Butler, Esq., Barrister-at-Law.) 


COURTS 


given concerning the grocer, in whose case all tins were found intact 
in a kitchen and scullery at the rear of his shop. In connexion with 
the charges against the first and second defendants the prosecution 
called in aid the provisions of s. 81 (4) (+) of the Act. The prosecu- 
tion evidence against the third defendant was that he had collected 
the condemned food and in due course delivered part of it to the first 
defendant. 

The defence of the first defendant was that he intended the food 
for consumption by his own family only, and did not have it in his 
possession for sale. The defence of the second defendant was that 
he was merely storing the tins for the convenience of the third defen- 
dant, and did not have them in his possession for sale. The third 
defendant stated that he merely gave the tins to the first defendant 
in case they could be of some use to him for his family ; that they 
were not deposited for sale or for preparation for sale, and that he 
was unaware that the first defendant had a café, although he knew 
that he was a boarding house proprietor. 

The Bench decided to convict in each case, and it was stated that the 
third defendant, a man of sixty-one, had been dismissed from his 
employment with the corporation, and forfeited his pension which 
was due within three years ; he has also forfeited his superannuation 
contributions. 

The chairman, stating that it was fortunate that no death or illness 
had occurred as a result of the offences, and pointing out that the 
third defendant was, at the time of the offences, in a position of 
trust, announced that the first defendant would be fined a total of 
£50 plus £8 8». costs, the second defendant £10 plus £8 8». costs, 
and the third defendant £20 plus £8 8». costs. 


COMMENT 
It is improbable that the case reported above will bring increased 
prosperity to the boarding house and café owned by the first defendant, 


i ere. ee ee 


ee ee 








Justice of the Peace and Local Government Review, January 6, 1951 


the light of Dr. H ' ev moe it « fortunate that none 
ondemned food had heer to hes family in accordance 
expressed inter 
it will be recalled that ) of the Act. upon which the 
prosecution rehed, provid tan article Commonly used for human 
consumption which is f premises used for the preparation 
all be presumed, until the contrary 
to be witence for sale for human consumptior 
andard of proof! required under this provision to rebut the 
has not, t he writer's knowledge, been considered 
but under a wmilar provision in the Public Health Acts 
held in Cant v. Marley & Sons, Lid. [1938] 2 All E.R. 768 
rove dul not mean prove beyond reasonable doulht 
prove and in Lamont tadger (1911) SA i) 
mn dealing with a am A or fe 23 of 
Drugs Act, 1938, accept evidence of the ndant 


stor age r sale of that a 


t, and dil not ' er independent testimony essential 
The writer wm indette Mr I A. Edgar, Clerk to the Has ings 
es. for miformat eward to this case.) 


R.L.H 


A NOISY COCKEREI 
{ C ippenham, Slough, appeared at the end of September 
ham (Bucks) Magistrates charged with a breach 
$2 of the borough of Slough’s byelaws for the good rule 
nent of the borough, and for the prevention of nuisance 
12 prohibits the keeping of any nowy animal which shall 
rious Nuisance to other residents in the neighbourhood 
ides that proceedings for a breach shall not be taken unless 
ince continues after the expiration of a fortnight from the 
{ the service of a notice specifying the alleged nuisance 
for the prosecution, evidence was given that the defendant's 
cockerel crowed by day and night. One witness stated that the 
< sing commenced at 4.30 a.m., and another that he heard it from 
5.10 am. onwards The defendant, who pleaded not guilty, stated 
that as he had received complaints he had, since April, kept the 
cockere!l by night in a small box, which was not sufficiently high to 
enable the bird to stretch its neck and crow, and he suggested that the 
matutinal crowing must have been the responsibility of some other 
bird 

The court found the offence proved, imposed a fine of Sr., and 

ordered the payment of £2 I1s., costs 


COMMENT 
The writer is able to appreciate clearly both sides of this little 
case, for he was until recently the proud possessor of twelve cockerels 
which were fattened up and in due course provided a series of delicious 
Sunday lunches which enabled him to take a very dispassionate 
view of the protracted negotiations with the Argentine ! 


In the writer’s experience there is always a short period of time 
between the date when a cockerel makes its first feeble attempts 
to crow and the date when it is ready for roasting, and unless one 
lives in the country or is the fortunate (or unfortunate) possessor 
of a very large garden, one is almost bound to hazard the friendship 
of neighbours on account of the unfortunate habit of cockerels of 
being early risers. The only way to preserve friendships and avoid 
prosecution during this embarrassirg period is to keep a number of 
hens as well, and to distribute largesse, in the shape of eggs, to one’s 
nearest neighbours ! 

(The writer is indebted to Mr. P. Nickson, Clerk to the Burnham 
Justices for information in regard to this case.) 

R.L.H. 


PENALTIES 

Hove—November, 1950—obtaining for household consumption 
rationed food without surrendering the necessary coupons 
fined £100. To pay £5 Ss. costs. Defendant, the joint proprietor 
of a club, and a native of Aberdeen. A large parcel examined 
by an enforcement officer at the club contained three smoked 
hams, two smoked shoulders of bacon, two unsmoked shoulders 
of bacon, 16/4. of sugar, and 12/4. of butter. Defendant stated 
the goods had come from Aberdeen, but would not reveal the 
precise source 

Clerkenwell Magistrate's Court—November, 1950—attempting to 
enter a railway carriage when the train was in motion. Defen- 
dant ran for a train which had moved about thirty yards, opened 
the carriage door and attempted to jump in, but fell between the 
platform and the step of the carriage, he was dragged thirty 
yards before the train stopped. Defendant was going to attend 
the funeral of his father 

Plymouth— December, 1950—-setting a greyhound on to a tame black 
rabbit causing it unnecessary suffering (two defendants)—first 
defendant, the owner of the greyhound, fined £10 10s. To pay 
£4 14s. costs. Second defendant fined £10 10s. The hind legs 
of a tame rabbit were tied with string and the greyhound was 
released for the kill so as to “ key up ™ the dog for a race that 
night. A police officer found the body of the rabbit still tied 
and badly torn. The greyhound owner stated that his action 
was in conformity with the general practice amongst greyhound 
sportsmen all over the country 

East Ham—December, 1950-—being in possession of an unjust 
weighing machine-—fined £3. To pay £2 2s. costs. Defendant, 
British Railways Executive, utilized a spring balance at a station 
which showed an error of 1/6. against the sender of any parcel. 

Tower Bridge Magistrate's Court—December, 1950—permitting 
drinking after hours (five charges)—fined £8., on cach charge 
To pay £3 3s. costs. Five customers were found drinking twenty- 
eight minutes after closing time in the afternoon. Three of the 
customers were fined £5 each and the remaining two £4 each. 


CORRESPONDENCE 


{ the Peace and 
lecal tn vernrnent Review 
Dean Sum 
COUNTY CLERKS 


attention has been drawn to the statement in the local govern 
press that the newly appointed assistant secretary to the Associa 
Municipal Corporations was only thirty years of age when he 
appointed town clerk of Andover, and was the youngest town 
England 

k would like to know that there are still in office two 
incils who were appointed at an carler age than 
clerk. The persons in question are the present 

i of the County Council of Warwick, I 
» was appomted at the age of twenty-seven, and 
ed at the age of twenty-nine 1935. and I 


yungest county clerk in Great Britain for some 


Yours faithfully 
R. F. G. THURLOW 
Peace and of the County Council of the Administrative 
County of the Isle of Ely 
¢ Council's Departme 
Hall 


Cambs 


The Editor, 
Justice of the Peace and 
Local Government Review 
Dear Sir 
QUALIFICATION OF PLANNERS 
In vour issue of November 25, under the heading “ Qualification 
of Planners,” the following remarks appear 

* Differences as regards division of staff, and other features of 
administration of local planning authorities, spring from great 
divergencies of size, indicated by comparison of the London 
county council, and Canterbury county borough council. London 
has a population of 4,000,000 rateable value of £54,000,000, and 
employs on its planning functions approximately 200 staff ; 
Canterbury's population 1s 23,500, rateable value £238,000, and 
staff approximately 24.” 

From these figures the casual reader might gain the impression 
that the Canterbury county borough council is not capable of function- 
ing efficiently as a planning authority. The following facts may 
interest those of your readers who do not agree that efficiency differs 
in exact ratio to the size and resources of the authority 

Canterbury has a separate Planning and Architectural Department 
under the supervision of an architect who is also a qualified planner. 
The department includes eleven technical officers, of whom two are 
primarily allocated to routine planning duties, but the whole of the 
technical staff are also concerned with planning in greater or lesser 
degree 
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The city has planning problems of the most acute nature, including 
the redevelopment of a large part of the central area, destroyed 
by enemy action. Nevertheless, it is believed that Canterbury was 
the first planning authority to submit for consideration a draft develop- 
ment plan. This plan, which embodied proposals for a major recon- 
struction, was in all respects approved in principle by the Ministry 

Canterbury was, I believe, the first local authority to recognize 
the merits as a planner of Dr. Charlies Holden by appointing him 
as their consultant. Subsequently, the City’s lead in this respect was 
followed by the London county council and the City of London 
corporation 

It is a prerequisite of vigorous and purposeful planning that it 
should be supported by public interest. Canterbury is believed to 
be the only place in this country where a council general election 
has been fought exclusively on a planning issue. 

The formal development plan for the city could be submitted 
to the Minister at an early date but for the fact that various Govern- 
ment re are unable to state finally their requirements in 
respect of sites to be reserved for the purposes of such departments. 

Yours fica 


Town Clerk's Office, 
Canterbury. 


The Editor, 
Justice of the Peace and 
Local Government Review. 
Dear Si 


R, 
LOCAL AUTHORITY ACCOUNTS 1949-50 
The article appearing in your issue of October 28, contains a 
reference to the cost of weights and measures administration in counties 
and on which I should like to offer the following comments 
Without knowledge of the county in question and of conditions 
there in 1904 and in 1950 it is difficult to draw a true comparison 
and, therefore, to form a reasonable conclusion. One would like to 
know how efficient was the service in 1904 as compared with 1950 ; 
what “ ancillary" duties are performed, whether the service was 
manned by full-time officers ; assuming that they were, for example, 
police officers, can it be claimed, however efficient they were in the 
discharge of their duties whilst on duty, that a comprehensive and 
useful service was being continuously rendered? It should also be 
remembered that after 1904 no unqualified person was allowed to 
act as inspector of weights and measures, that there have been five 
major statutes and at least twenty-two sets of regulations or orders 
directly concerned with the duties of an inspector of weights and 
measures. It would be clear, therefore, that in interpreting statistics, 
no less than in law, due regard must be paid to material facts 
Your correspondent certainly raises an interesting but contentious 
issue when he says: “ The interesting point here is the substantial 
deficit left to be met by the ratepayers on services which it may be 
thought should be financed by the fees of users.” This, of course, 
is a matter of policy, one which is hardly appropriate for local govern- 
ment officers to determine. It could, however, be borne in mind 
that there is a “ differential benefit obtained from the service as a 
whole. The trader, it is true, ensures that his apparatus is correct, 
deriving profit from the sale of goods via his apparatus; but the 
public also gain some benefit—the principal duty of an inspector of 
weights and measures is inspection and for this fees are not charged 
Fees, in brief, are only chargeable on new apparatus or on apparatus 
which has to be adjusted or repaired. Hence, it can be claimed, that 
in charging a proportion of the cost to ratepayers the beneficiaries 
of the “ protection service” are paying their due. Whether that 
proportion is equitable is quite another matter and when we con- 
sider that the original statutory fees were prescribed in 1889, were 
amended in 1926 and again in 1950 (the 1950 fees being approxi- 
mately 100 per cent. greater than the 1926 fees) it might well be asked, 
granting that users and public should each bear part of the cost 
whether the incidence of cost has always been proportionately correct. 
Yours faithfully, 
H. ROBINSON, 
Chief Corresponding Member 
The Institute of Weights and Measures Administration, 
Weights and Measures Office 
Hamilton Place, Chester. 


[We agree with Mr. Robinson's statement that in interpreting 
Statistics, due regard must be paid to material facts. Financially, 
the facts are that in the three cases cited for the year 1949-50, eighty per 
cent., ninety-four per cent. and ninety-one per cent. respectively of the 
expenditure of the service fell upon the rates. Even if one doubles the 
amount of the income from fees (anticipating the approximate effect of 
the Weights and Measures Verification and Stamping Fees Order, 
1950, without anticipating any increase in expenditure) it will be 


seen that in the two latter cases cighty-nine per cent. and cighty-one 
per cent. of the expenditure would stil! fall upon the county ratepayers. 
If this is their proportion of the cost of “ protection ™ it seems that 
not only is their share an inordinately large one, but that it has 
increased out of all recognition in the last forty-six years. 

It may also be recalled that other protective services are recognized 
as such by the Exchequer. The police service, for example, attracts 
an exchequer grant of fifty per cent. of the net expenditure, the Fire 
service a grant of twenty-five per cent. (inadequate though this is 
considered to be by many county and borough councils).—&d., J.P. 
and L.G.R.) 


IDENTITAS VERA COLLIGITUR EX 
MULTITUDINE SIGNORUM 


Now, at last, I veil an n inkling 

Of my Poet Laureate 

Almost see his eyes a-twinkling 
While he pleads — as Advocate. 


J.P.C. I'd like the pleasure 

Of your presence at my Court 
Where you'd find, in ample measure, 
Welcome for an apt retort. 


Not that Court's a place of humour 
Yet, judicious use of wit 

Leavens justice, which can do more 
Good, with proper use of it. 


Perhaps it's what the Courts are needing 
One reform long overdue ? 

So here's success to wit in pleading 
Sincerely yours — J.W. 








V7 v0 READY In Two volumes 


£10 12s. 6d. net, post free 


RUSSELL ON CRIME 


Tenth Edition 
By J. W. CECIL TURNER, M.C., M.A., LL.B. 


Baorrister-at-Low 


Russell on Crime is the classic exposition of the 
criminal law and in this new edition will be found 
to have regained its force and clarity 


The many cases which are cited have been subjected 
to a critical examination to determine the factors which 
have contributed to the development of our criminal 
law As a result a great part of the work has been 
rewritten and the true legal! principles have been freed 
from the accumulated detail of decided cases which 
obscured them 

rhus revised and brought up to date it will be more 
than ever indispensable to those who are interested 
whether professionally or academically in criminal law 








A STEVENS’ PUBLICATION 


SWEET & MAXWELL, LTD., 
2 & 3, CHANCERY LANE, W.C.2 
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NEW \ E A R HONOURS Continued from preceding column 
. - ” - Hicks. F. W., assistant chief constable, Bristol 
Brown, E. J., chief superintendent, Birmingham. 
Crombie, W. J., superintendent, Berkshire 
waees. C. LL... clerk the peace for the county of London Sainsbury, J., superintendent, Portsmouth City. 
an, F. L.. chief education officer, Southampt King, L. W., superintendent, Norfolk 
W. S.. chief registrar, Chancery Division, Supreme Court of Smith, S. T., superintendent, Metropolitan Police 
Rudkin, W. H., superintendent, Metropolitan Police 
, Ross, D. A., chief constable, Argyllshire 
O.B4 McCallum, J., superintendent, Fife 
A lke J. B., town clerk, Wolverhampton Stoddard, W. J. E., head constable, Royal Ulster Constabulary 
Doherty, Col. W.. assistant chief able, city of Glasgow police 
Creenwood, H. B lerk of the peace and the county counc:! 
Westnerand PERSONALIA 
Hall, R., chief constable of Rotherham APPOINTMENTS 
Knox, FE. A., assistant k, London county counci County Alderman A. H. Farley, J.P., chairman of the Middlesex 
Littlewood, F. D., town clerk, Cheltenham county council, has been appointed one of His Majesty's deputy 
M.BLE lieutenants for the county of Middlesex. Also appointed as deputy 
Boyle, Capt. R. M., assistant staff officer, Ulster special constabulary heutenants are Lt.-Col. E. Boggis, O.B.E., T.D., and Mr. R J 
Bradbury, H harman of housing committee, Northwich rural Pendred, J.P 
district council Mr. Philip George Meredith, LL.B., assistant solicitor to the 
Knowler, R. I iperintendent, Lincolnshire constabulary Middlesex county council, has been appointed assistant solicitor to 
Lobb, R. S., chief superintendent, Metropolitan Police the county of Salop. Mr. Meredith was admitted in 1949. He takes 
Parsons, Alderman Mrs. D., West Ham the place of Mr. A. H. M. Smyth who has been appointed to a similar 
position under the Devon county counci! 
BRITISH EMPIRE MEDAI Mr. Ronald Ernest Walter has been appointed a whole-time pro- 
bation officer by the Becontree probation committee. Mr. Walter 
Bennett, J., detective inspector, East Riding constabulary has completed the Home Office training course for probation officers 
and has spent two years as a full time youth club leader and six years 
AND FIRE SERVICES MEDAI on the staff of the Essex education committee attached to Chafford 
School, Dovercourt, and the Boys Remand Home at Harold Wood 


ORDER OF THE BRITISH EMPIRE 


THE KING'S POLICT 
1 Ww < constable, Oldham 


bie, Pembrokeshire NOTICE 


Leed 


Flintshire The next court of quarter sessions for the borough of Grantham 
Stoke-on-Trent will be held on January 10, 1951 


CAPITAL creates a problem 
INCOME supplies a need 


The capital required to secure even a than that for an ordinary Life Policy 
moderate income for dependants, the income benefit being combined 
during the early years of married life, is with either Whole Life or Endowment 


MM ME EE ME a a 





purpose of the “ Safeguard ” Policy is illustration applicable to your own case, 
to provide income in the event of will be sent to you if you will write 
death during these years at a pre- to the address below, stating your 


mium which is only slightly greater oy date of birth. 


LEGAL & GENERAL 


ASSURANCE SOCIETY LIMITED 
188 FLEET STREET, LONDON, E.C.4 


Assets exceed £128,000,000 
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Established 1836 near Temple Bar 
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PRACTICAL POINTS 


All questions for consideration should be addressed to “ The Publishers of the Justice of the Peace and Local Government Review, Little London, 
Chichester Sussex." The questions of yearly and half-yearly subscribers only are answerable in the Journal. The name and address of the subscriber 
must accompany each communication. All communications must be typewritten or written on one side of the paper only, and should be in duplicate. 


1.—Guardianship of Infant — Venue for summary proceedings 


With reference to the recent decision of Rex v. Sandhach JJ.: ex 
parte Smith, and to the note thereon at 114 J.P.N. 482, may ! bring to 
your notice one complication which can now arise in magistrates’ 
courts when both parents make opposing applications for the custody 
of an infant 

Where both parties live within the same jurisdiction the difficulty 
does not arise as both the applications will be dealt with at the same 
court at the same time, but it is otherwise when they reside in 
different jurisdictions. 

The issue of a summons by one parent under these Acts sometimes 
prompts the other parent to make a counter application. Or it may 
happen that the respondent parent waits until he or she is actually 
before the court in answer to the other parent's application before 
intimating that he or she also wishes to make a similar application in 
respect of the infant. 

Assuming the parties to live in different jurisdictions, the court may 
suddenly be faced with the problem of deciding whether to proceed 
with the application already before it, or whether to grant the respon- 
dent parent an adjournment to enable him or her to institute proceed- 
ings, which then have to be heard by another court 

Another complication arises in the following circumstances. If, 
upon receipt of a summons taken out by a wife in the court where the 
husband lives, the husband immediately applies to the court where the 
wife lives for a similar summons,—if the court to which the husband 
applies is aware of the existence of the wife's summons it will have the 
problem of deciding what date to fix for the hearing of the summons 
issued by the husband. If the husband's case is fixed for hearing after 
that of the wife's, the court may be placed in the dilemma of trying 
an issue which has already been heard by one similar court and in 
which the wife has already been awarded the custody of the child a 
few days previously 

Such a difficulty has already arisen in my court. The husband and 
wife live in different towns and both are applying in opposition to 
the other for custody of the child of the marriage. The evidence on 
both sides has been heard, and the hearing was adjourned to enable 
the probation officer to furnish the court with reports on the home 
conditions of each party 

In the meantime the decision above noted has occurred, which 
results in the court now being precluded from dealing with the wife's 
application as the husband resides in N and was living there when 
the wife’s summons was issued. And it was only upon receipt of the 
wife’s summons that the husband countered with a similar application. 

For the wife to have to take proceedings in the town where the 
husband lives is likely to result in hardship from a financial point of 
view ; most of the applications to our courts are by people of the 
working class, and the wife is usually in a much poorer financial state 
than the husband. It seerns strange that, with the extension of juris- 
diction recently given to these courts by s. 6 of the Married Women 
(Maintenance) Act, 1949, this restriction should now appear in connex- 
ion with applications for the custody of infants. And if such applica- 
tions in respect of the same matter are to be heard by different courts 
of summary jurisdiction, perhaps within a few days of each other, the 
justices are going to be placed in a most invidious position in dealing 
with such cases SALA 


Answer 


We agree that difficulties may arise as suggested, but may be that 
in practice they will prove not impossible to overcome 

In the first place, we call attention to the wide discretion of the court 
under s. 5 of the Act of 1886 to make such order as it may think fit 
It has been suggested that upon an application by the mother the court 
could even go so far, without a cross summons, as to make an order 
giving custody to the father if he expressed a desire for such an order 
We think this is sound, though only the High Court can pronounce 
upon the point. 

It seems fair that where there are two applications to two different 
courts the applicant who applied first should be heard first. Once a 
competent court has definitely given a decision, we think no other 
court of like jurisdiction should deal with the same question upon the 
same facts. Moreover, where an order has been made, that order 
stands in the way of an order to the contrary by another court of like 
jurisdiction, and it would be necessary to apply first to the court which 
made the order to discharge it. 

It is certainly desirable that once a court is seized of such a matter 
it should be able to deal with applications by both parties. 


We do not think the fact that one court has merely refused to make 
an order in favour of one spouse necessarily prevents the other spouse 
from making application to another court. 


2.—Hushand and Wife—Promissory note signed by wife—Failure to 
pay—- Liability of husband 

Mrs. A borrowed on the security of a promissory note the sum of 
£60 over three years ago. She stated that she was in temporary distress 
and soiemnly promised to repay the whole amount in the course of a 
few weeks. Under threat of legal proceedings, she has repaid £10 
(ten pounds) on one occasion and £3 (three pounds) on another—no 
interest has been claimed. She is now being sued in court for the 
remainder of the sum due, £37 10s. (thirty-seven pounds ten shillings) 
and if she is unable to pay the amount due, can her husband be made 
responsible therefor and sued in court ? AryD. 


Answer 
There is no question here of the wife's pledging her husband's credit 
for necessaries. If the promissory note is signed only by the wife the 
husband is not liable. (See Bills of Exchange Act, 1882, s. 23 as 
applied by s. 89.) 


3.—Land—Damage by drainage board—Compensation—Liability 
disputed as well as amount, 

A claim has been made against an internal drainage board by a 
tenant of land that injury has been sustained by him by reason of the 
exercise by the board of its powers under the Land Drainage Act, 
1930, s. 34 (3) which provides that the board shall be liable to make 
full compensation to an injured person and that, in case of dispute, 
the amount of the compensation shall be determined by arbitration. 
The board contend that liability must be established by the court 
before the question of arbitration can arise. The tenant contends that 
liability and the amount of compensation (if any) are purely questions 
of fact for the arbitrator. Please indicate which contention is correct 

ALD 
Answer 

It is plainly going too far to say that “ liability ™ 
of fact: legal considerations must come into it. In our opinion, 
however, the claimant's contention is the better: Brierley Hill Local 
Board v. Pearsall (1884) 49 J.P. 84. It is quite true that the Act of 
1930 differs from the Public Health Act, 1875, there in question, in 
that it speaks only of “ the amount " whereas the Act of 1875 spoke 
also of “ the fact of damage.” But see the opening part of ons 
Selborne’s speech, referring to the Lands Clauses Acts and answering 
Mr. Jelf’s argument, which seems in substance to be that adopted 
here by the drainage board 


iS purely a question 


4.—Landlord and Tenant—Landlord and Tenant Act, 1927-—Claim to 
new lease—Application to tribunal not made. 

A is the owner of a lock-up shop and B is the tenant. A duly 
determined B's tenancy and although B served on A personally a notice 
under the Landlord and Tenant Act, 1927, claiming a new lease or 
compensation he did not make any application to the tribunal within 
two months after the service of the notice as required by s. 5 (2) of the 
Act. B refuses to give A possession of the shop 

What defence, if any, has B to an action for possession by A ? 

ARN. 
Answer 
On the facts before us, none. 


5.—Landlord and Tenant—/Premises used partly as a dwelling and 
partly for business—Tenant unsatisfactory in business 

It is intended to let a building at the best offer of rent for use partly 
as a shop and partly as a residence. It is at present empty, and has not 
been used as such before. It appears that the premises, if so let, would 
be controlled by the Rent Restrictions Acts, but it is desired to ensure 
that should the tenants be unsatisfactory from a business point of 
view they could be required to leave. Is there any way by which the 
premises could he let with the retention of that power, ¢.¢., some form 
of service tenancy? Como, 

Answer. 

If the owner were a private person, he could carry on the shop 
through a manager, and require the manager to live in the house, in 
which case the manager would not be a tenant and would not be 
protected. But we do not see how a local authority can do this, 
because of vires, unless of course the business to be done in the shop 
falls within one of the few exceptional classes which they have power to 











Justice of the Peace and Local Government Review, January 6, 1951 


6... Motor Vehicles (Construction and Use) Regulation, 1947 
; “ , i 


7" w, and then steering while running along 
“un meaning of reg. * 


ar which was stationary 
uw success and then got out of ‘ 
racient mm the same street. The car ga 
ina bie re-enter wu, Dut ran al 
t attained such momentum t! 


one han EF ventua 
ealizing that he iid not stop it and fearing for the safety 
neers, steered } y to one side when it mounted the 
1 crashed | a shop window which was compictely 


> 


ggested that an offence has been committed under Reg. 82 (2) 

of the Motor Vehicles (Construction and Use) Regulations, 1947 
and the question « whether im the circumstances the owner can be 
said to have bee j og the car. The case of Sayceil/ v. Bool (1948) 
112 3.P.¢ is partly in port, but m that case the driver got into the 
ng seat and the Lord Chief Justwe held that he controlled the 
by operating the brakes and the steering wheel and therefore 

t was not the driver sre 


inswer 

his is an offence against reg. 82 (2). The defendant 
without the use of the engine and he attempted to 
ver it by steering . It seems to us that he was driving 

ase cited strengthens the view 
» draw the line between what is driving and what is 
easy to see that apparently absurd results may follow 
have adopted too far This strikes us as 
vw regard to the words of the 
t ase of driv q 


regulation 


Public Health Act, 19% 
2 of t , He 


thon 
pipe is show 
he local a 


lengths 


wc thon 
on October 


suthonty cannot 
respect f works 


rained separately 


ingen 

Ne 

of Doats t 

ous weight 
the watercourse 


: ng land, which is lower than the bed of the 
listrean hus causing deterioration of the land for agricultural 


rposes. The owner declines to lower the level of the water, 
i 
d 


though a depth of only about two feet would be adequate for pur 
poses of the because as such lowering would necessitate the 
anding stage or some other arrangement to enable 
Your opinion is 


’ 


prov son 
persons hiring the boats to enter and leave them 
sought as whether the mill owner has the right to conserve water in 
the millstream for any purposes other than the use and operation of the 
mill, and whether he has the right to use the millstream for the letting 
of boats. If you think not, what action is open to those people to 
take whose land is affected by his constantly maintaining such a high 
level in the milistream ? Is the owner liable for the repair of the banks? 
Have the rural district council any general powers in the matter ” 
ARUIL 
Answer 

It is not possible to give more than a general answer. If matters 
are so serious as to justify legal proceedings, it may have to be ascer- 
tained, amongst other things, whether the millstream is an artificial 
channel or a natural channel which has been dammed ; whether the 
miller has any express contractual rights from his vendor ; whether 
the neighbouring owners derive title through the same vendor, and 
whether in addition to contractual mghts, any rights have been used 
so long as to become good by prescription. Speaking quite generally, 
a riparian owner apart from contract and prescription has a natural 
right to use water in a natural channel or permanent artificial channel 
Whitmores, Lid. v. Stanford (1909) 99 L.T. 924; Maung Bya v 
Maung Kyi Nyo (1925) L.R. $2 Ind. App. 385. Other cases are noted 
44 Dig. 15 et seg. The amount of such water is, however, prima facie 
what is required for ordinary purposes of his tenement Swindon 
Waterworks Co. v. Wilts and Berks Navigation Co. (1875) 40 J.P. 804 ; 
Bealey v. Shaw (1805) 6 East 208. For more than this he may, how- 
ever, have contracted or be able to prescribe : Alder v. Savill (1814) § 
Taunt. 454; Rolle v. Whyte (1868) 32 J.P. 645. If the miller cannot 
establish a right to fill the channel, upon the grounds above indicated, 
he ts prima facie liable to adjoining owners for damage by the escaping 
water: Rylands v. Fletcher (1868) 33 J.P. 70. We do not think the 


rural district council have powers in the matter 


9..Read Traffic Acts fer tur * Farmer's good 
Use for nvevinge furnitur to farm lahourer’s cottage 
the past year or so you 


I have a recollection that du 
the opimon that a motor vehicle ensed at the agricu 
rate might properly be used by a farmer for the conveyance 
belonging to a farm labourer om a farm cottage 

I Canney ¢ thes, Dut i 0 at ve me a reference vu 
I should be grateful 

inswer 

We cannot trace the opimion our correspondent has 
we do not think that furniture for a farm labourer’s cott 
said to come under the heading of the produce of, o 
required for the purposes of, the agricultural land which he 
person in whose name the vehicle 1s regrstered) occupies. (5S 
(Excise) Act, 1949, s. 27 under “ farmer's goods vehicles.”’) 

In our opmmon, therefore, the furniture cannot be conveyed 
vehicle licensed as a farmer's goods vehicle 


10. Road Traffic Acts — Bi 
carrving a passenger Is thi 
Traffic Act, 1990, applies 

I shall be glad if you will let me have your opinion and views gener- 
ally as to whether or not an offence is committed against s. 16 of the 
Road Traffic Act, 1930, in the following circumstances 

\ man is travelling along a road on a bicycle being propelled by 
mechanical power, namely a mini-motor On the crossbar of the 
bicycle ts securely fixed a saddle on which is seated a smal! child The 
man ts stopped by a police officer and informed that he will be reported 
for carrying a person otherwise than on a proper seat securely fixed 
to the cycle behind the driver's seat As s. 16 of the Road Traffic 
Act, 1930, definitely uses the word “ motor cycle,” is it to be inferred 
that the definition of “ bicycle ™ in s. 27 of the Vehicles (Excise) Act, 
1949, also comes within the general classification of motor cycles in 
s. 2 (1) of the Road Traffic Act, 1930”? 

JAK 
{nswer 

The 1930 Act, s. 2 (1) defines a motor cycle for the purpose f the 
4ct as a mechanically propelled vehicle (other than an invalid carriage) 
with less than four wheels and ar aden weight not exceeding eight 
hundredweigl The bicycle in question is, therefore, a motor cycle 
within this definition and s. 16 apples to it 

The definition of “ bicycle ™ im s. 27, Vehicles (Excise) Act, 1949 
(an Act dealing only with the excise duties on and the licensing and 
registration of mechanically propelled vehicles) is not in point 





Justice of the Peace and Local Government Review, January 6, 1951 


Eighth Edition Now Ready| | EASIBIND READING CASES 
THE 
Hayward & Wright’s A limited number of Easibind Reading Docs’ HOME Battersea 


Cases have now been received from the 
manufacturers, and orders for the same INCORPORATING THE TEMPORARY 


OFFICE OF MAGISTRATE ||| cm ort ww cuisna||| « BATTERSEA PARK ROAD 
By Reading Case useful for three reasons : LONDON, 8.W.8, 
J. Whiteside, Solicitor 1. They keep right up-to-date in book AND 


Clerk to the Justices for the City and form all the issues published as they FAIRFIELD ROAD, BOW, E. 
are published (Temporartly closed) 


County of the City of Exeter ; Editor of , 
Stone's Justices’ Mi J They are exceptionally easy to hand C, 
the msertion of each week's issue 
SS being a matter of moments OBJECTS 
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